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Subject:  Information Item on Proffer Determination for K Hovnanian Homes:  Proffer II.B.2. of TLZM-
2006-0022, PMW Farms 
 
Staff Contact:  Christopher Murphy, AICP, Zoning Administrator 
 
This memorandum is being provided to Town Council as an information item to apprise you of a pending 
Zoning Administrator’s proffer determination that will verify compliance with and fulfillment of a 
proffered condition to construct specific transportation improvements along Fort Evans Road as part of 
the development of the PMW Farms project when certain conditions have been met by the project’s 
developer, K Hovnanian Homes. 
 
Issue:  K Hovnanian Homes, (the Developer), has requested a proffer determination from the Zoning 
Administrator regarding proffer II.B.2 of TLZM-2006-0022 PMW Farms, (Attachment 1) specifically; 
will the Developer be in full compliance with proffer II.B.2 and therefore be allowed to obtain zoning 
permits for dwelling units beyond the 75th by entering into a Cost Sharing Agreement with Loudoun 
County for the construction of the Developer’s proffered improvements to Fort Evans Road as part of 
Loudoun County’s capital improvement project CPAP-2011-0053? 
 
Recall that as part of TLZM-2006-0022, the Developer proffered to widen Fort Evans Road along the 
entire frontage of its property including beyond its frontage up to the intersection with Crosstrail 
Boulevard (State Route 773).  Proffer II.B.2 promises completion of said improvements prior to the 
issuance of the zoning permit for the 75th residential dwelling unit.   
 
The Developer has been notified by Loudoun County of the County’s intent to widen Riverside Parkway 
starting from Crosstrail Boulevard and running east.  This project also involves the improvement of the 
entire Ft Evans Road/Crosstrail Boulevard/Riverside Parkway intersection and Loudoun County intends 
that these improvements be completed as a single project by the County under the aegis of CPAP-2011-
0053. 
 
At the direction of Loudoun County, instead of constructing the proffered improvements to Fort Evans 
Road that extend beyond the Developer’s property into Loudoun County and intersect with Crosstrail 
Boulevard, the Developer will enter into a Cost Sharing Agreement with Loudoun County whereby the 
Developer will provide the funding for the proffered improvements to off site Ft. Evans Road with 
Loudoun County who will then construct those improvements as part of CPAP-2011-0053.  Regardless of 
the fact that the Developer is ready, willing and able to complete the proffered improvements himself, 
Loudoun County and/or VDoT will not authorize this construction by the Developer, but instead Loudoun 
County will complete the project itself. 
 
The projected completion date of the improvements under CPAP-2011-0053 is summer 2013.  As per the 
Developer’s current absorption rate, it is estimated that the Developer will be ready to apply for the 100th 
residential zoning permit by spring of 2013.  Under the current proffer the Fort Evans Road 
improvements must be in place prior to the 75th residential zoning permit.  It is because of this anticipated 
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delay, the Developer is seeking a determination that his participation in the Cost-Share Agreement for 
CPCP-2011-0053 stands as proffer II.B.2 being fulfilled. 
 
Past Practice:  In 2002 a similar situation arose with ZM#-110 Kincaid Forest who had proffered to post 
a performance bond for the construction of that portion of Battlefield Parkway from the intersection with 
Kincaid Boulevard to the bridge support structure that carries Battlefield Parkway over Tuscarora Creek.   
 
At that time, a construction date for the planned bridge was undetermined.  This would have required the 
developer to post the performance bond and maintain that bond for an undetermined amount of time.  The 
Developer was not obligated to construct the bridge and therefore had no control over the exact location 
of the proffered improvements as they related to the design and location or timing of the construction of 
the bridge.  As a result of this unusual circumstance, the Town relied on Section 15.2-2299 of the State 
Code and Town of Leesburg Subdivision and Land Development Regulations Section 13-92(a)(3) that 
enable a proffer bond to be posted to guarantee construction of the said proffered road improvements.  
The Kincaid Forest developer then paid a cash payment to the Town in lieu of posting the performance 
bond. 
 
Determination:  An unusual situation exists that makes it impossible for the Developer to comply with 
Proffer II.B.2 of TLZM-2006-0022 by completing the improvements to Fort Evans Road as a result of 
Loudoun County’s and/or VDoT’s refusal to issue permits to authorize construction by the Developer, 
though being ready, willing and able to begin, as a result of the intent of Loudoun County to complete 
construction of said improvements under the aegis of its capital improvement project CPAP-2011-0053. 
 
Loudoun County will have the Developer enter into a Cost-Share Agreement whereby the Developer will 
secure the funds necessary to pay for its proffered improvements with Loudoun County who will then 
construct said improvements as part of CPAP-2011-0053. 
 
It is the Town Attorney’s intention to have Loudoun County’s Cost-Share Agreement amended to add the 
Town as party to the Agreement and to have the Developer’s financial guarantee posted with the Town 
thereby assuring in the event that Loudoun County does not complete those improvements the Town can. 
 
Considering the facts of the situation and following the example established in the Kincaid Forest 
determination I was then able to make the following determination:   
 

• In order to mitigate a condition that is completely out of the Developer’s control that could affect 
his ability to apply for residential zoning permits beyond the 75th though being ready, willing and 
able to perform if it was not for Loudoun County’s refusal to permit the Developer from 
constructing proffered road improvements himself;  

• So long as the Developer is able to execute the Cost Share Agreement with Loudoun County that 
joins the Town as the holder of the financial guarantee from the Developer for his portion of 
CPAP-2011-0053 that includes his proffered improvements specified in Proffer II.B.2 of TLZM-
2006-0022; and,  

• As part of that Cost Share Agreement the Developer provides the Town with the funds for said 
proffered improvements for the Town to deliver to Loudoun County upon commencement of 
construction,  

 
Upon said conditions stated in the July 6, 2012 letter, the Town will then acknowledge that the 
Developer has fully complied with the Proffer II.B.2 of TLZM-2006-0022. 
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