
 
 
 
 

TOWN OF LEESBURG 
NOTICE OF PUBLIC HEARING 

 
Pursuant to Section 15.2-2299 and 15.2-2301 of the Code of Virginia, 1950, as amended, 
and Town of Leesburg Zoning Ordinance Section 3.15, 2003, as amended, the 
LEESBURG TOWN COUNCIL will hold a public hearing on TUESDAY, AUGUST 
9, 2016 at 7:30 p.m. in the Town Council Chambers in the Leesburg Town Hall, 25 W. 
Market Street, Leesburg, Virginia to hear the following item: 
 
Case number TLAP-2016-0001 – Mr. Kevin Ash has submitted an appeal of the July 
22, 2016 Zoning Administrator’s determination which held that a use proposed by MVB 
Financial Corporation constitutes a bank and is prohibited by Proffer #2 of TLZM-2010-
0001 Leesburg Central.  
 
The property subject to this appeal application is approximately 0.68 acres in size and is 
zoned B-1, Community (Downtown) Business District and H-1, Old and Historic Overlay 
District.  The property is further subject to the proffers of TLZM-201-0001 Leesburg 
Central. The property is located at the southeast quadrant of the intersection of Loudoun 
Street and Harrison Street and is more particularly described as Parcel Identification 
Numbers (PIN) 231-39-0103, 231-39-0909 and 231-29-0797. 
 
Full and complete copies of the above-referenced appeal application and related 
documents may be examined at the Department of Planning and Zoning located on the 
second floor of the Leesburg Town Hall, 25 W. Market Street, during normal business 
hours (Monday - Friday, 8:30 a.m. to 5:00 p.m.) or by calling (703) 771-2765 and asking 
for Christopher Murphy, Zoning Administrator. This proffer appeal application is 
identified as case number TLAP-2016-0001. 
  
At this hearing, all persons desiring to express their views regarding this matter will be 
heard. Persons requiring special accommodations should contact the Clerk of Council at 
(703)771-2733, three days in advance of the meeting. For TTY/TDD service, use the 
Virginia Relay Center by dialing 711. 
 
 
 
Ad to run: 7/27 and 8/3 
 
 



 
 
 

Date of Council Meeting: August 9, 2016 
 
 

TOWN OF LEESBURG 
TOWN COUNCIL PUBLIC HEARING 

 
 

Subject: Proffer Interpretation Appeal TLAP-2016-0001 – Leesburg Central 
  
Staff Contact: Christopher Murphy, AICP,  Zoning Administrator 
  
Council Action 
Requested: 

Consider appeal of Zoning Administrator’s Proffer Interpretation TLZC-
2016-0014 and determine if that interpretation is correct pursuant to 
TLZO Sec. 3.15 Appeals of Proffer Interpretations 

  
Staff 
Recommendation: 

Staff recommends that the Town Council uphold the Zoning 
Administrator’s interpretation and find that he correctly held that a 
proposed use is a “bank” and not an “office” per Proffer #7 of TLZM-
2010-0001 Leesburg Central. 

  
Date Filed: July 21, 2016 
  
Hearing Date: August 9, 2016 
  
Action Required 
by: 

September 7, 2016 (within 30 days of conclusion of the public hearing) 
unless an extension is granted by the Appellant. 

  
Appellant: Kevin Ash 
 A&W Leesburg Central, LLC 
 116 Edwards Ferry Road, N.E., #E 
 Leesburg, VA 20176-2301 
  
Owner of Record: Same as Appellant 
  
Location: 106 Harrison Street, S.E. at the southeast quadrant of the intersection of 

Loudoun Street and Harrison Street. 
  
Tax Map Parcels: 231390909; 231390103; 231290797 
  
Zoning: B-1 (Community/Downtown Business) subject to proffers per TLZM-2010-

0001 and H-1 (Overlay, Old and Historic District) 
  
Appeal Summary: In accordance with Sec. 15.2-2301 of the 1950 Code of Virginia, as 
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amended and Zoning Ordinance Sec. 3.15, the Appellant Kevin Ash has 
appealed the decision of the Zoning Administrator rendered in writing on 
July 25, 2016 (Attachment 1) that a proposed use to be located in an 
existing building at 106 Harrison Street, S.E. is a bank and is therefore 
prohibited by Proffer #7 Uses Prohibited of TLZM-2010-2001 which limits 
nonresidential uses to “office only”. The Appellant contends that the 
proposed use is “office” within the meaning of Proffer #7 and is therefore 
permitted.   

  
Appeal 
Regulations: 

When a party has a question regarding the meaning of a certain proffer or a 
concept plan, TLZO Sec. 3.15 Appeals of Proffer Interpretations 
(Attachment 2) explains they have the right to ask the Zoning 
Administrator for an official interpretation.  The Zoning Administrator 
examines the evidence and issues a written interpretation in response to the 
question posed. In addition, the parties are informed that they may appeal to 
the Town Council to evaluate if there was an error in the conclusion 
presented in the interpretation. 

  
Council Approval 
Criteria: 

In accordance with Zoning Ordinance Sec. 3.15.7 Approval Criteria; 
Findings of Fact, (Attachment 2) an appeal shall be sustained only if the 
Town Council finds the Zoning Administrator erred. The decision shall be 
accompanied by specific, written findings of fact and conclusions clearly 
stating the reason for the decision. 

  
Council Options: In accordance with Zoning Ordinance Sec. 3.115.6 Town Council Review 

and Decision (Attachment 2), the Council may: 
• reverse the decision of the Zoning Administrator, or 
• affirm, wholly or partly, the decision of the Zoning Administrator 

or 
• modify the decision being appealed. 

  
 

Background/Chronology:  
 
March 23, 2004 - The subject property was part of rezoning TLZM-2003-0006 Leesburg 
Central approved on March 23, 2004.  Proffer #8 Uses Prohibited restricted uses in the 
nonresidential portion to “Office”.  The reason for the restriction was concern over the lack 
of parking for the new development and the fact that the applicant’s plan required the 
purchase of 18 parking spaces using the payment-in-lieu option of TLZO Sec. 11.4.3.  These 
spaces were paid for  on October 10, 2007 in the amount of $54,000. 

 
November 9, 2010 - The subject property was part of rezoning amendment TLZM-2010-
0001 Leesburg Central approved on November 9, 2010. The amendment increased interior 
square footage on the site.  This increased area required the purchase of an additional 10 
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parking spaces using the payment-in-lieu option  paid for on February 28, 2012 in the 
amount of $30,000. The additional square footage was limited to office use per Proffer #7 
Uses Prohibited which repeated the restriction to office use only found in the earlier Proffer 
#8. 

 
The prohibition against other commercial uses was based on the fact that some uses allowed 
in the B-1 District have higher parking requirements.  For example, a restaurant requires 
twice the spaces of an office use.  Given the deficit of proposed on-site parking and the lack 
of public parking in the area, the applicant proffered the use restriction.  
 
Summer 2016 - Mr. Kevin Ash and Mr. James R. Nalls, president of MVB (Most Valuable 
Bank) had preliminary conversations with Zoning Administrator Christopher Murphy in 
2016 regarding whether a proposed use was considered as “office” and therefore permissible 
on the site.  Mr. Nalls, at the Zoning Administrator’s request, sent in a written explanation 
of the proposed use (Attachment 3). 

 
The Zoning Administrator spoke over the phone with Mr. Nalls to further clarify the nature 
of the proposed use and subsequently indicated to Mr. Nalls and Mr. Ash that the use was a 
bank within the meaning of the Zoning Ordinance and was therefore prohibited under 
Proffer #7 of TLZM-2010-0001.   
 
July 15, 2015 - Mr. Kevin Ash requested by e-mail an official interpretation of whether a 
proposed use was considered as “office” and therefore permissible on the site.   
 
July 21, 2015 - Based on his conversations with the Zoning Administrator, Mr. Ash filed an 
appeal of the verbal interpretation in a timely fashion and it was accepted by the Zoning 
Administrator. 
 
July 25, 2016 - The Zoning Administrator issued his interpretation in writing. 
 
Discussion:  
 
The Zoning Administrator was asked to answer the following question:  Is the use proposed 
by Most Valuable Bank (MVB) a use that is permissible under the proffers?  To do this, he 
is bound to look at the Zoning Ordinance and any proffer that might limit uses. In this case, 
after considering all of the relevant factors, the Zoning Administrator held that the use 
proposed by MVB is considered to be a "bank" per the Town of Leesburg Zoning 
Ordinance (TLZO) and is therefore not permitted due to the use limitation set forth in 
TLZM-2010-0001, Proffer #7 Uses Prohibited (Proffer #7) which limits use on the 
property to "office" only.  
 
Proffer #7 states: "Use of the property shall be limited to Office, with the exception of the 
Bishop House, (see Proffer 2) which shall only be used for residential purposes. All other 
uses shall be prohibited".  (Attachment 4) This limitation permits only "office" use as a 
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nonresidential use on the property.   The Zoning Administrator first  looked to see 
how the term "office" was defined when the rezoning was approved: 
 

A building, room or group of rooms used for conducting the affairs of a business, 
profession, services or government. For the purpose of this Zoning Ordinance, an 
office shall not involve manufacturing, fabrication, production, processing, 
assembling, cleaning, testing or repair of materials, goods or products. (TLZO Sec. 
18.1.121) 
 

Next, the information supplied by the Appellant was considered to see if it could 
fit within this definition.  MVB Financial Corporation proposes to locate a use 
approximately 1,400 square feet in area in the building located at 106 Harrison Street on 
property subject to Proffer #7. The use was described in a letter dated June 30, 2016 
(Attachment 3) from Mr. James Nalls, Regional President of MVB, and a subsequent 
telephone conversation between Mr. Nalls and the Zoning Administrator on July 13, 2016. As 
a result of these communications, it was found the use will be characterized by the 
following features: 
 

• An Automatic Teller Machine (ATM) is proposed to be installed 
on the facade of the building facing Harrison Street which will 
project into the public right-of-way for use any time of the day or 
night.  

• A night deposit drop box is proposed to be installed on the 
facade of the building facing Harrison Street for customers to use 
after normal business hours. Normal business hour will be 
Monday-Friday 9:00 AM to 4:00 PM. 

• Walk-in customers may open a checking or savings account, 
make withdrawals and deposits of money, and other financial 
transactions using teller kiosks which will be installed inside the 
business with the tellers actually located off-site (though floor 
staff will be present who can assist customers at the machines). 

• Financial planning staff will be available on-site to help customers expected to 
be mostly by pre-arranged appointments. This can be personal financial strategies 
or for commercial lending opportunities. 

• MVB has obtained a bank license from the Virginia State Corporation Commission 
to take deposits in Virginia. 

 
As a result of this information, the Zoning Administrator noted that while some of the 
characteristics are similar to office use, many are akin to another principal use:  a “bank” 
which is defined by TLZO Sec. 18.1.14 as: 
 

Any establishment, including an unmanned bank teller machine(s), wherein the 
primary occupation is concerned with such State regulated businesses as banking, 
savings and loans, loan companies and investment companies. . .   
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The question for the Zoning Administrator is whether or not a use with the above features 
is a bank or an office within the context of Leesburg’s Zoning Ordinance and t h u s  
t h e  p r o f f e r . The Zoning Administrator acknowledged that the traditional bank is 
changing due to the rise of on-line banking, and this has led to a corresponding decrease in 
the amount of times customers actually enter their bank to transact business. As a result, 
many banks are reducing staff and moving away from the traditional "teller line" and 
"platform staff”  towards a universal banker model where the staff can assist with financial 
planning or lending and teller functions. However, banks still provide for on-site customer 
service and these changes will not make them “office” within the context of the Zoning 
Ordinance definitions. 
 
Previous Zoning Administrator determinations hold that financial planning and wealth 
management advisors uses such as a Merrill Lynch, Edward Jones, Raymond James, etc. 
are a type of office use and would be permitted on the subject property because they do 
not offer core banking features such as checking, cash deposits and withdrawals that cater 
to walk-in customers and which generate higher traffic and parking requirements. In the 
case of MVB, they propose to offer all of the traditional banking services, and are in  
e f f e c t  a  f u l l  s e r v i c e  b a n k  l i k e  B B & T  o r  t h e  M i d d l e b u r g  B a n k .  The 
definition of “bank” in TLZO Sec. 18.1.14 specifically lists "an unmanned bank teller 
machine" as a "bank". Appellant is proposing an ATM on the outside of the building and 
more teller kiosks on the inside. 
 
Given the clear language, the Zoning Administrator wrote “I cannot logically make 
the determination that this use is anything other than a bank as defined by TLZO Sec. 
18.1.14, nor can I identify anything that MNB MVB offers that is dissimilar from a 
traditional bank [emphasis added]. For that reason, I find that the proposed use is not 
an "office" and is therefore prohibited by the terms of Proffer #7.” (Attachment 1) 
 
In an e-mail dated July 28, 2016 to Town Council (Attachment 5), Appellant alleges that 
MVB is not a “retail bank” but is similar to financial advisors such as Merrill Lynch.  As 
evidence, he cites that the Zoning Administrator stated an unmanned bank teller machine 
makes a use a bank, but that places that are not licensed as a bank have ATMs, such as Rite 
Aid or &-7-11.  The Zoning Administrator notes the following factors that distinguish the 
Liberty, Rite Aid and 7-11 ATM use from the proposed MVB use: 
 

• License: A license as a bank is evidence of a full service bank, but a license is not 
necessary to be considered a bank per the Zoning Ordinance definition where all 
that is necessary is an ATM unit.  No other banking services besides the ATM are 
offered in the cases noted, unlike the proposed MVB use.  
 

• Zoning: The Liberty gas station is zoned B-1, which is a mixed-use district that 
permits a wide variety of uses. TLZO Sec. 6.3.2 Use Regulations for the B-1 
District includes a "Bank without drive-in facility" as a permitted ( b y -
r i g h t ) use. Proffer #7 removed this and all other uses except office from 



Proffer Interpretation Appeal TLAP-2016-0001 
Town Council Meeting of August 9, 2016 
Page 6 of 6 
 

 

 

locating on the subject property.  L i k e w i s e ,  t h e  R i t e - A i d  a n d  7 - 1 1  a r e  
z o n e d  B- 2 ,  w h e r e  T LZO  S e c .  6 . 4 . 2  U s e  R e gu l a t i o n s  p e r m i t s  a 
"Bank without drive-in facility" as a by-right use.  Those locations do not share 
the proffered prohibition for bank use that Leesburg Central is subject to. 

 
• Parking Shortfall:  Rite Aid is parked at a rate of 1 space per 200 gross square 

feet (g.s.f.); 7-11 and Liberty (convenience) at a rate of 1 space per 167 g.s.f. All 
of these exceed the parking requirement for bank use of 1 space per 250 g.s.f.  As 
noted above, the subject property is short of on-site parking and purchased 28 
spaces based on office use, which requires 1 space per 300 g.s.f.  Bank and retail 
uses require more parking by ordinance and more spaces should have been 
purchased if a bank use was intended as an option under the proffers.  

 
• Multiple ATMs:  The Rite Aid, 7-11 and Liberty Gas Station all have a single 

ATM as an accessory use to their principal business.  In this case, Appellant is 
proposing ATM machines inside the building as well as an ATM on the exterior 
of the building for walk-up traffic.  The intensity of the traditional banking 
function is on a par with the financial services offered. 

 
Draft Motions:  
 
Affirm 
I move that the Town Council affirm the Zoning Administrator’s interpretation TLZC-2016-
0014 about rezoning TLZM-2010-0001 Proffer #7 Prohibited Uses and find he correctly 
identified the proposed use as a bank instead of an office for the reasons set forth in the staff 
report dated August 4, 2016. 
 
-Or- 
 
Deny/Modify 
I move that the Town Council overturn the Zoning Administrator’s interpretation TLZC-
2016-0014 about rezoning TLZM-2010-0001 Proffer #7 Prohibited Uses and find that he 
incorrectly identified the proposed use as a bank instead of an office for the following 
reasons: _________________________. 
 
Attachments: 
(1)  Proffer Interpretation dated July 25, 2016  
(2)  Zoning Ordinance Section 3.15 Appeals of Proffer Interpretations 
(3)  Letter from James R. Nalls dated June 30, 2016 
(4)  Approved Proffers of TLZM-2010-0001 Leesburg Central 
(5)  E-mail from Kevin Ash dated July 28, 2016 
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